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.Tack Silver, Esq. SB# 160575
Jerry Bernhaut, Esq. SB# 206264
Law Office of Jack Silver
Post Office Bax 5469
Santa Rosa, CA 95402-5469.
Tel. (707) 528-8175
Fax. {707) 528-8675
Email; Ihm28843@sbcglobal.net

Attorneys for Plaintiff
NORTHERN CALIFORNIA RIVER WATCH

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

NORTHERN CALIFORNIA RIVER
WATCH, anon-profit Corporation,

Plaintiff,
v.

CITY OF AMERICAN CANYON
and DOES 1 -10, Inclusive,

Defendants

CASE NO. 3: i 2-cv-04600 JSC

CERTIFICATE OF SERVICE OF
COMPLAINT ON UNITED STATES
ENVIRONMENTAL PROTECTION
AGENCY AND UNITED STATES
DEPARTMENT OF JUSTICE

~ 3:12-cv-U4600 JSC - Certificate of Service of Complaint
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CERTIFICATE OF SERVICE

I am employed in the County of Sonoma, State of California. I am over the age ofeighteen years and not a party to the within action. My business address is P.O. Box 14426,Santa Rasa, CA 95442. On the date set forth below, I served the following described
document(s):

COMPLAINT FOR INJUNCTIVE RELIEF, DECLARATORY RELIEF, CIVIL
PENALTIES, RESTITUTION AND REMEDIATION (Environmental -Clean
Water Act 33 U.S.C. § 1251 et seq}

on the following parties by placing a true copy in a sealed envelope, addressed as follows:

Citizen Suit Coordinator
U.S. Dept. of Justice
Environmental &Natural Resource Division
Law and Policy Section
P.O. Box 7415
Ben Franklin Station
Washington, DC 2QQ44-7415

Administrator
U.S. Environmental Protection Agency
Ariel Rios Building
1200 Pennsylvania Avenue, N.W.
Washington, D.C. 20460

[X] (BY MAIL) I placed each such envelope, with postage thereon fully prepaid for first-class
mail, for collection and mailing at Santa Rosa, California, following ordinary business practices.
I am readily familiar with the practices of Law Office of Jack Silver for processing of
correspondence; said practice being that in the ordinary course of business, correspondence is
deposited with the United States Postal Service the same day as it is placed for processing.

[ ] (BY FACSIMILE) I caused the above referenced documents) to be transmitted by Facsimile
machine (FAX} 707-528-8675 to the number indicated after the addresses) noted above.

I declare under penalty of perjury, under the laws of the State of California, that the
foregoing is true and correct, and that this declaration was executed on September i0, 2Q 12 at
Santa Rosa, California.

Wojci ch P. Makowski

3:12-cv-04600 JSC - Certificate of Service of Complaint
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Sack Silver, ~sq._ S~ # lf{}~75
Jerry ~iemhaut E q. a8 # ~Ob2~4
Law C}ffice caf Jack Silver
Post Office Box 5469
Santa .Rasa, CA X5402-546
Tel. ~7t17} 5Z8- l75

!~ Fax. {7Q7 528-~b75
~~t11d g 8~~ (q~S~C~IO~fcl~.il~t

Attc~rn s for Plaintiff
N()RT~HE~1 CA~.IFC}RNZ.A R~'~ER WATCH,

} , ~.~.~.
~¢

't' ~~+
..~

a nc~n-profit Cc~rpor~t~on ' "

LINT l'~,U 5TA'TF,5 DISTRICT CCIURT
.- ~~~

NOR'I'I~FRN I~ISTFt.ICT C)F' CALIF'(JRNI~1 ~. ° ~~
,,

N{)~2.'T~-iFR.N C;ALIEORNIA EtIV~ ASE l!.~..'
WA`I'C~, a non-profit ~nzporativn, ~~

j CClIVIPLAiI~'T F(~R I:E+~".TL7~C'~'IVE
Ylat`rttift; REL[EF, [:~~CC..A~tATUR~I ~tEL,IE~',

v. CIVIL P`E:IYALTIES, RESTITUTION
ANll R~11?[EDIATI~N

CITY {)~ AINIERIGAN CAr(1'+(~T~ and (En~virr~nnnental - +~Ie~n Water .Act - 33
~.?C)~S 1-10, Inclusive, U.S.C. § 121, ~ts~q)

Defendants.

NC.)V1r Cl~~+tES PlaintiffNt7K"I'~-IERl~i GAI.II~(;)RItIIA RT'~ER WATC;~I, ~ ncara-prc~~t

C€~rporatian, ("RjVER ~VATC~-i") by and through its attorneys, and for~it~ Cc~mpl~int against

t~efendants CITY OF AMERICA'S C;AJ'~tYt~1N and T30ES 1-10, Inclusive, ("D~~'ENUAI~JT"}

states as follows:

I. NATi7~iE t~3F THE CASE

1. This is a citizen's suit fear relief brought by FIVER WA~'Ct ~ under the Federal Wafer

~'~allution Control Ac1;, ~isc~ knc~um as the Clean ~ra~:er Apt ("C~'A'°}, 33 U.S.C. ~ 1251 ~~ seq.,ca

specifically Section SOS, 33 t7.S.~. ~ 1365, 33 CT.S.C. ~ 131 t, and 33 t1.S.C. ~ ~ 342. tt~ ~rahil~it

I~E~EN~~N"1" from rep~~t~d and c~ngc~in vi~latrons of the C`VVA. These vit~tatica~~ are dr:t~il~d

ire the Notice of Vic~iations end Intent to FA ile Suit dated May 1, 2012 ~"C WA Notice°')made part

o~'ihis pteac~ing and attached hereto ~s ~~4~~II~iT A.

2. RIVER WATCH. alleges DEFENDANT" is routinely ~violatin~ the CWA by cri~tating the

~ftluent discharge standards c7r lim'ttacions in the; 1~1~►~ic>nal Pailutant I~ischarg~ ~lzmin~tir~n

C(3~1PL.AINT FUIt IIVJ~.~NCTlVE RELI~~'
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«w~ ,~,:

~~ ~yst~z~n ("NPI~ES"}Permit under which DEFEI~ID~T'I'' ~ se~~~e treatment end ~ispc~sat f~~ilit

I~ and associated cc~liection system are regulated.

3, DEFENDANT owns and operates ~h~ City ofAr~erican canyon Wastewater Treatm~z~t

Facility tcac~ted at 151 Mezzetta court i~ Arrzerican C yc,n, ~tapa Cc~u~ty, California ~$~ therz

~~~~I~ty") and its assaciated wastewater collection s~s~~ . "~'°h~ Facility ~s regulated unr3er 5~~te

~1~Vater Resources Control Board Waste Discharge Order No. R2-201 1.-Ofl46, i~1~PI3ES Permit ~o.

~A+D03$?Ca$. The Facility discharges treated domestic, commercial and industr~~l waste ~raa

se~c~ndary feat ent ~►rc~cesses into ATor~~ Slcaugh, tributary cif the Ie~ap~. Fiver, duriz~~ the wit

w~~~her season, and tca constricted f~esh~vater we~I ds year round, ~l~ r~vaters ref the LT iter~

Statesa

4, Thhe structural de~°ect~ in DEFEI~DANT's cc~ltection system, which allow the i~fl~a~v and

~nfil~ratio~ cif rain water and ground ~,vater ("~li") into the sev~=~r lines, result in a buildup ~►

pressure which ~a~ses swage systez~z~ surface overflcs~vs ("S~t~s"). t~v~rflows ~a~s~d by

blo~k~, es and I,~I result in the di~ch~~~ cif ~~w s~wa e into gutters, ca~ais, aid storm dr~in~

~ v~°rich are cnr~necteci tce adja~e~t s~rf~ce waters anc! North Slough —III waters caf t~h~ ~3ni~~c~.~3

States. Numerous SS(3s from DEFE1'~TI~r~II`^~i'T°'s collection system are documented in records can.

f le with the Regional Water CZuality Control Beard {"RWQC~3") and an the ~aiifnrnia Int~~rat~

Water Quality Syst~rn reporting system, a nurr~b~r of ~vhic reached storm drains which

dis~h~rge into waters of the i.~nited States, ire ~~i~alati~rt o' the discharge pra~ibiti~sns ire.

~EF~NI3Ai~iT' NPDES Pea~rit. E~ck~ ~iolat~o +~f a ixmit in a duly authorized NPD]ES perrr~~t

is a vi~lati~n cif the C~VA.

5> t~s recorded in ~alifo~ssia Integrated mater {duality° System's Public SSO Repc~r~s,

DEFENDANT' Fa~ilrt~ and associated cca(tectic~n system has experienced eight ~8) SS(~s

between 3une of 2{}07 and August 2011, with a combined volume of 44,9t}0 gallons — ~ ~oc~d

pcartiar~ of which reached surface e=aters. Cln June 8p 2f~f}7 there was a spill crf repc~~ed va~ume

cif 3,30t} gallons ofuntreated waste water from apity-owned sewer main at the interse~tic~n t~f„

Broadway and Cart2tgena, ail 3,30ff gallons of which disah~rrged to a nearbyr surface wader.

If

CfllvfF~LAtNT F(~R [NJUNCTiVE RELIEF
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6. DEFENDA~IT's Facility has a history cif non-ca~npli~nce with the SS(~ repc~rtrng

requirements of the Statewide General R.equiremen#s f+~r Sanitary Sewer Systems, 'Waste

Discharge Requirements order Nc~. 240b-0003-I?Wt~, governing the c~peratic~n ~f s~itary

sewer systems. D~FENUANT is a perm~ttee under the Statewide Waste Discharge

Requirements, which require that sewer system operators report SSOs to the California.

lnt~grated Water Quality System, and include in that repc~rtin~ a credible estimate ofthe vc~lum~

of any spill, the volume recovered and the volume which reached a surface tivater.

~EFENDANT's field reports regularly in+3icate the SSO start time as the same time

DEFENDAN'C was notified oft .e X54, and usually notes the cleanup crew arriving just ten (10)

minutes later. These equivalencies are hfghly eanlak~ly ar~d result in an under estimation c~fth~

duration of the spilt. RIVER WATCH atieges DEFENDA~'~TT's common practice of
i
' underestimating the duration of the spill leads to underestimating the volume ref the spill.

DEFENDANT'S SSC1 records generally do not indicate what meted was used to estimate the

tcatal volume of the spill, which also calls into t}uestion the estimates cif volume recc~vere~i and

i volume which reached a surface water in violation cif the CWt~.

7. In addition t~ DSOs which discharge over land Mato surface waters, underground teaicages

{ °̀exfiltration") caused by pipeline cracks and other structural defects in the collection system

result in discharges to adjacent surface maters via un+dergraund hydrological c~nnectac~nsa

RIVER. ~VATCF! aiteges that such discharges are continuous wherever ageing, damag~c~,

structurally defective sewer lines in the collection system are located adjacent t+~ starface waters,

including I~torth Slr~~gh, Walsh Creek, and American Canyon Creek. ~urfaee waters and

grc~uuridwater become contaminated with fecal ~c~lifarm, exps~sing people tQ human pathogens,

DEFENDANT'S chronic Facility failures, resulting in disc~Zarges in violation c~fthe CVirA pose

a substantial threat to public health.

8. TtIVER WATCH aiteg~s DEFE~D~NT is also routinely violating the RWQC~'s Water

Control Plan also known as the Basin Plan, Environmental Prc~tec~ion Agency ("EPA")

re~ulati~ns codified in the Cade cif Federal Re~ulat~ons, and tc~xics standards promulgated b~

COMPLAINT FOR 1NJCII~ICTIVE RB[,IEF
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~ the State Water Resources Cc~ntrc~l Board in the course of DEFFNDAh T's operation of the

Facility and associated collection system, as described in the CWA Notice.

9. Under 33 LT.S.C. § 1251(e), Congress declared its goals and policies with regard to public

participation in the enforcement of the CWA. 33 U.S.C. § 1~51(e) provides, in pertinent part:

Public participation in the development, revzsion, and enforcement ~f any
regu lativn, szaredard, e, f, j7uent limitation, plan r~r program established b~,y the

~ Administratt~r or any State under this cha~~er shall. be provided for,
er~courage~', and assasted b,~ the Adminastrator and the States.

10. RIVER WATCH alleges DEFENDANT illegally discharges pollutants from the Facility

and associated wastewater collection system to waters vwhiCh are habitat for threatened ~r

endangered species as that term is defined by both the California and United States EPA.

l 1. RIVER WATGH seeks declaratory relief, injunctive reliefto prohibit future violations,

the imposition afcivil penalties, and other relief for DEFENDANT'S violations ofthe terms caf

its NPDES Permit and the CWA.

II. PARTIES

l2. Plaintiff, NURTHERN CALIFORNIA RI VER WATCH, is a 501(c)(3 }non profit, public

benefit corporation duly organized under the laws of the State of California, with headquarters

and main office located in the City of Sebastopol, California, RIVER WATCE~ is dedicated t~

protect, enhance and help restore the surface and subsurface waters of Northern California. Its

members live in Northern California including the City of American Canyon where the Facility

and associated sewer collection system under DEFENDANT's ownership, operation ,andlora

control a.re located.

13. Members ofItIVER WATCH live nearby to waters affected by DEFENDANT'S illegal

discharges as alleged in this Complaint. Said members have interests in the watersheds

identified in the CWA Notice and this Complaint, which interests are ar may be advec~sely

affected by DEFENDANT'S alleged violations. Said members use the effected waters and

effected watershed areas for domestic water, recreation, sgorts, #fishing, swimming, hiking,

photography, nature walks, religious, spiritual and shamanic practices, and the like. Furthermore, ~

CCJMPLAINT k'OR IN3LTNCTIV~, RELIEF h
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~ the relief sought wil! redress the injury in fact, likelihood of future injury and interfer~n~e witht

the interests of said members.

14. RIVER WATCH is informed and believes ar~d can sash anfc~rmatic~n and belief alleles that

Defendant CITY OF AMERICAN CANYGI~ is a City formed under California Government

Cade ~ 34Q00 et. seq, with administrative off ces lc~eated at 43$1 Broadway Street, Suite 2~ 1,

American Canyon, California.

1 S. RIVER WATCH ~s informed and believes at~d on such information and beli~efalieges that

Defendant Dt~ES 1 - I0, Inclusive, respectiti~ely, are perscens, partnerships, corporations and

entities, who are, or were, responsible for, or in some way contributed to, the vifllations~ which

are the subject of this Complaint or are, or were, responsible fir the maintenance, sup~r~visic~n,

management, raperatic~~s, ar insurance ec~verage of the Facility and sewage call~etion s~3stern

which aye the subject Qf this Complaint. ~'he names, identities, capacities, and functions t~f

L}efendants DOES 1 -10, I~ciusive are presently unknown tc~ RIVER WATCH, which shall peek

leave ofcourt to amend this Carriplair~t to insert the true n~rz~es ofsaid DOES Defendants when

the same have been aseertained.

IIi. JURISDICTIQNAL ALLEGATIONS

16. Subject matter jurisdiction is conferred upon this Court by Section St3~(a}(1) c~fthe C'WA,

33 U.S.C. ~ 1365(x)(1), which stags in part,

"may citizen may commence a civil action on his awn behalf against any
person .. , .who fs ~Ileged to be in ti~iolation of {~~ an effluent standard or
limitation .... or {B) an order issued b~ the Adm~n~strator or a ~t~te with
respect to such a standard or limitation.' For purposes of Section 5~5, "the
term ̀ citizen' means a person or persons having an Interest which is ur may be
adversely affected."

17. Members and supporters of RIVER WATCH reside in the vicinity of, derive livelihc~c~ds

firom, own property near, andlar recreate csn, in or near and/or otherwise use, en,~oy and benefit

from the waterways and associated natural resources into which DEFENDANT discharges

pollutants as alleged in this Complaint, or by which DEFENDANT'S operatir~ns adversely affect

their interests, in violation of CWA ~~301(a}, [3~ U.S.C.§1311(x),] CWA §SOS{a)(1), [33~~.

U.S.C.§ 13~5(a)(1)l and CWA § 402, [33 U,S.C.~ 1342]. The health, ecr~ncsmic, recreatic~nai,

COMPLAINT F{JR INJiJNCTlVE RELIF.,~'
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aesthetic ar~d environmental interests of RIVER WATC~-I and its members may be, have been,

are being, aid will continue to be adversely affected by DEFENDANT's unlawful violations as

alleged herein. RIVER VVATC;H and its members contend there exists an injury in fact to them,

causation of that injury by DEFENDANT's complained of conduct, and a likelihood that the

requested relief will redress that injury..

18. Pursuant to Section SOS(b)(1}(A) of the C~NA, 33 U.S.C. 1365(b)(I)(A}, notice oft'he

CWA vialatians allegeri in this Complaint was given more than si~y (60) days prior to

~ camrnencement of this lawsuit, to: (a) DEFENDANT, {b} the United States EPA, Federal and

Regional, ar~d (c) the State of California Water Resources Control Board.

19. P€irsuant to Se~~ion 545(c)(3} of the CWA, 33 U.S.G § I365(c~{3}, a copy of this

Complaint has been served on the United States A~tazney General and the Administrator of the

Federal EPA.

20. Pursuant to Section 505{c}(1} of the CWA, 33 U.S.C. § 1365(c)~1), venue lies in this

District as the Facility and associated collection system under DEFENDAP3T's ownership,

operation and/or control, and the watersheds and lands where illegal discharges occurred which

are the source of the violations complained of in this action, are located v~rithin this District.

IV. GENERAL ALLEGATIONS

RIVER WATCH incorporates by reference all the foregoing as though the same were

separately yet forth herein.

21. DEFENDANT provides sewerage service to a population of approximately 16,800. The

Facility has design treatment capacities of 2.5 mgd average dry weather flow and 5.0 mgd peak

wet weather flaw design capacity, The collection system consists of approximately 31 mites of

gravity sewer main, 2.5 miles of force main, and five pump stations. The Facility provides

advanced secondary treatment of wastewater collected from its service area and discharges tQ

North Slough, tributary of the Napa River, during the wet weather season and to constr~zcted

freshwater wetlands year round,

22. Structural defects in DFFENDAI~T's sewage collection system allflw the inflow of

rainwater and groundwater into sewer pipelines, which results in pressure creating SSOs ~f

COMPLAINT FC1R INJUNCTIVE RELIEF 6
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untreated sev~°age tc~ adjacent United States waters, as well as underground l~ak~.ge ~f untr~aied

swage to adjacent United States waters,

23, RIVER WATCH alleges DEFEI'r1DANT regularly underestimates the volume and

~ duration of~SOs and the volume tafuntreated sewage which reaches a surface water, in vit~lat~c~n

'i of the State Waste Discharge Requirements, which are incorporated into DEFENDANT"s

N~'DBS Permit. Any violation of a I~PDES Permit is a vio~atic n of the CW~1.

2~. All illegal discharges and acti~rities complained cif herein occur in the waterways

~d~ntified in this Cam faint end in the TWA Notice, alb Qfwhich are 4~a~ters ofthe United Sta~~s,

as ̀yell as at the locations identified in detail in the CWA Ncstice.

2S. The RWQCB has determ~n~d that the watershed areas and affected w~terw~~s identifreri

ire the GWA Notice and this Cc~rr~plai~t are benetzcially used fc~r drinking water, water contact

recreation, non-contact water recreation, fresh water habitat, wildlife habitat, preser~~tion of rare

ar~d endangered speei~s, fish migrat~c~n, fish spawning, industrial service supply; navigation, and

sport fishing.

V. STATUTtJRY AND REGULATORY BACKGRt3i.~ND

26. Section 301(x} t~f the CWA, 33 U.S.C. § 1.311(a}, prohibits the discharge of pollutants

from ~ "point source" into the navigable waters of the United States, unless such discharge zs y~

cr~mpliance with applicable effluent limitations as set by the EPA end the applicable State

agency. These limits are to be inct~rporat~d into a NFI7ES permit fc~r that paint source

specifically. The effluent discharge standards or limitations specified in a NPDE~ permit define

the scope of the authorized exception to 33 U.S.C. § 1311(x) ,such that violation cif a perrn~it

lima places a polluter in violation of 33 I1.S.C. ~ 13I 1 {aj and thus in vioiatian ref the C~VA.

Additional sets of regulations are set forth in the Basin Plaa~, California Taxies P~a~, the Code

~f Federal Regulations and other regulations promulgated by the EPA and the State Water

R~saurces Control Board. Section 3dl{a} cif the CWA prohibits discharges of pollutants ter

activities not authorized by, or in violation of an effluent standard or limitation or an order issued

by the EPA or a State with respect to such a standard ar iimitatian including a NPDES permit

issued pursuant to Section 40~ of the CWA, 33 L1.S,~. ~ 1342. "I'he Facility and wastewater

Ct)MPLAIN7 FOR iN3UN~TlVE RELIEF 7
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cc~ll~ctir~n system pzping and lines awned and c~perat~d by DEFENDANT" are p+~i~t sourc+~s under '.

i the TWA.

27, T"he affected waterways detailed xn this Ca~mpta2nt ~n~i ~n tie CAA Notzce are navigablev

waters of the United States wzthin the meaning of Sectrcan 502(7) of the CVVA, 33 LJ.~.~.

1362(7).

2~. The Adra~rnistrator ~f the F.,PA has autharized the ~Wt~CB to issue NPL)ES permits,

su~i~j~ct to specified conditzc~ns at~d requirements, pursuant to Secti~sn 442 ofthe CWA, 3~ CT. ,C.

134.

29. The Facility is regulated under, Chcier Nc~. R2-2 11-0(346, I'~~'DE ~'erxt~it

~1o.CA~03$758. RIVER ~IJATC~ alleges I7EFE~DANT has committed nu~erc~~us ~ric~l~~c~ s

~f its NP~JES Perrr~it, as detail~~! in the ~~hTA NCM~IC~ ~l C~'1BC{ Il£1`$t0. All 1'I{)I~t1{)IIS O~ ~ C~13~~!

ar~thc~rized NPDES Perrrr~it ire a violation cif the CAA.

VI. DEFENDANT'S VIfJLATit?NS

KltirEi~ WATCH incc~rparates by reference ali the foregoing as though the s~m~ were

sep~rat~Iy set forth herein.

30. RIVER BATCH a Ie~~s that DEFENDAI'+1T's ~~iolations cif Order ~To. R I -2011-00461

NP~ES Permit I~c~.CA003876 , ~s detailed in the CWT Notice, ire vivlatfons of Section 30l ~~)

of the CWA, 33 U.S,C. ~ 1311(x). The vic~latior~s ire estabtishee~ in ~V~QCB fibs fir the

Facility as v~Yell as in studies conducted by DF~ENDANT in ~oanpliance wig rard~rs from

regulatory agencies. The enumerated violations are deta~ fed above and zn the C W~ Nest ~e

incc~rpc~rated by reference herein desagnatin~ the section cif the C~TA vifllated and describing the

~ctiv~ty c~nst~tuting a v~olatisar~. (Sep TWA Nc~ti~~, Pg, 8-9}.

3 l . The location cif the discl~arg~s are the discharges points a.~ described in the CWA ~e~trc~

and in this Complaint.

if

fl

fl
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ti'II. CLAIM FOR. RELIEF

Vi+~lation of CiNA - 33 U.S.C. ~ 1251 et seq., 33 LT.~",~. ~~ 1342 {~) and {b~
and 33 U.S.C. § 1311

Discharge of Pollutants from Point Sources to [7nited States V4'aters

~.IVEI2 ~VATC~I r~all~ges and incc~rpar~tes by reference the a~~egat~ans ~f ~'~ra~r~phs

1 through 31 above incl~d~n the CV+I,A Notice as ~he~~ i fu1~y set fc+~th herein. ~.I~TER

MATCH is irzfot~rned end believes and based upon such ~n artna~ic~n and bel~~f ~ I~ es a.~

follows:

2. L~~FENDAIoiT his ~ic~lated and continues tc~ vial~te the ~~J4+'A as ~vide~ceci by the

ciis~har~~s ref pc~~lut~ts from a point source in vre~~~tYO of limits set Earth amid r~zandated in

C~r~er No, I~2~201 ~-Q046, I~1PI)~S Permit N~. ~~003~76~~ in vic~ati~~ ~f ~ctic~n 301 ~f ~i~e

C:'t~VA, 33 C1,.C, § 1311.

33m The violations off° DEFEN~3Al~T as alleged in this Cc~rnp~aint are ~ngc~ing ar~d willrr

continue aftea~ the f~l~r~ ~ft~zs Cc~mpla~nt. K.Iti'ER ~47V.A~`C~-1 ~Ile~es herein alb v~t~lat~c s w ~c

rr~ay have occurred or will ~cc~ar prier t+~ trial, b~zt far which data may not hive been availahlear

~r submitted o~ apparent from the face of the repearts ar date submitted by T3EFF`ND~NT to the

RWC~CB ar to RIVER U4~ATCH prier tc~ the ~i~ir~g cif this Complaint. RISER ~AT~~I will

amend this ~amplain~ if necess~.ry ~r~ address IJEFENDAI~T's violatz~ns cif the ~W'~,. ~vh~~h

rn~y occur at tote F~ciliCy and sewage coliect~can system after the fili~~ c~ft~is Cc~mpl~i~t. c~a

violation of ~ NPDES permit is a separate victlatxc~n of the CAA.

34. RIV~',R WATCH s~I~~~',~S ~~1~~ YN1~~l()U~ ~~I~ 1;1'A~3~Sltli?1'I C4~~~4~.32'~~Si~~~ C2V1I ~4C~'1~I~2~3 a'~12C~ ~~1~

issuance caf appropriate eq~it~.bi+~ relief, DEFENDANT ~ti~l ~c~ntinue to v~c~Iate the ~ 'A w~~k~

r~~sp+~ct tc~ the enum~r«t~d dis~hax~~s and releases as a1leg~d herein. Farther, that t~se relief

requested ~n this Ca~nplaint will redress the injury to RISER WATCH and its members, prev~z~t

feature in~tzry, ~.nd protest these merrabers' interests v~~ is a~°e or may b~ adversely aff~cte . by

DEFEND,ANF's vioi~tions cif the Ct~A as aileg~d herein.

~~

11

CC?i1rIPL.AIi~iT' FOR iNdC}NCTIVE RELCEk' L']
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'"°'

~'iII. PRAYER FU~t RELIEF

~~ER WATCH prays this Court grant the following relief:

3~z Declare DEFEM3ANT to have violated anti to be in violation of the CWA;

36. Issue an injunction ordering DEFENDANT tc~ immediately operate the Facilrty and -

asst~cia~ec~ sewage coileetion system in compliance with the CWA; .

~7. C)rder DEFEI~3DANT to pay c~vi1 penalties on a per violationBper day b~~s fir its

violations of the CWA;

3 8. (Jrder DEFENDANT to pay the reasonable attorneys' fees and ce~sts of I2IVEK 'V'~AT~H

~inclu~ing expert witness fees}, ~s provided by 33 U.S.C. ~ 13f S(d), and applicable Catifc~rniac~

taw; and,

39. For such. other and further relief as the court deems just and proper.

DATED: 4ugust 3f?, 2012 `~ ~
RR's $ RNHAUT

Attorrrney far Piair~tiff
1~iCJRTHERN CAI;IFCJRNIA RIVER WATCH

C~dMPLAINT ~`t?R [NJUNCTIVE REL[EF l~
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Case3:12-c

haw Office of Ja+~l~ S1lver
E'.(). I3c~x 54f~t) 5t~nia Rc~tia. C'a~ili~f•nit~ ~)54f)2
Plti)Ite 74 )7-5?t~-l417.`~ F:tx ?i)7-5?8-$6`IS

it~m?t~ti~i3 ~}shc~~Eohai. ~7et

Via Certifred Mai1-
Return Receipt Reyuesled

May 1, 2~1i2

! lead Uf Agency/Head of f)peraticans
American Canyon Wastewater "t'reatment Plant
Administrative t7ffices
I S 1 M~~~tt~t Court
American Canyan, C'A 94503

City Caunci(
City o~`American Canyon
t"ity I ialt
~.3~ l €3roadway Strut, Suite 201
American Canyan, CA 94543

M~'+ ~ 1
!~ .... i~l!rr~r

Re. lYotice of Violations and Intent to File Suit Under the Clean Water Act

Dear i~~ad afAgency or Operatic~r~s and City Ce}uncil:

'i'he Clean Water Act {•`CW,A" car the "Act"} § 5t}S{b) requires that 60 days primer tc~

Ehe initiation ofacivil action underCWn ~ SOS{~), 33 iJ.S.C:. ~ i3C~S{A), acitizen rnustgzve

notice ~f the intent to sue to the a{le~,cd vioPator, the L:nvimnmental Protection Agency

(`;(:I'11"} and the State in which the violations occur.

Northern California River Wat4h {"River Watch"}hereby places theCity csf'Americ;an

Canyon, hereinat~er referred to a~ ̀`the Discharger°` on r►otice, that fallowing the cxpiratiora
of fi0 dlays from the date of'this ~10'I'[CE, Rimer Watch intends to bring suit in the United.
S~atcs District Court against the Discharger fi r cc~niinuin~ violations c~fan effluent standard
car limita~ian, permit condition car requirement, a Federal or State t~rder or Permit issued
under the CWT. ~ 3Q1{a), in particular, but nc~t limited to ('WA ~ 505{a){1 j, 33 tJ.S.C.

1365(a}(I ), the Cflde c~fE~ederat Regulations,and the Regional Wafer Quality Contra{ Retard

Page 1 cif I Q
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San Francisco Bay Region, Region Water Quality Control Plan {"Basin Plan") as
exemplified by vialatic~ns of perzn.it conditions or limitations in the I3ischarger's National
Pollutant Discharge Elimination System ("NPI3ES"} Permit.

IN°~~+OIIU~TI~N

"The CWA regulates the discharge ofpollutants into nava~ab~e waters, The statute is
structiued in such a v,+ay that alI discharge of pollutants is prohibited with the exeeptian ~f
enumerated statutory exceptions. C)ne such exception authorizes a polluter, who has been
issued a permit pursuani to CWA § 44~, to discharge designated pollutants at certain I~v~ls
subject to certain eo~zditicns. The effluent discharge standards ter limitations specified in a
NPI7~ES perntit define the scope of the authorized exc~gtion to the C'WA ~ 3(~ 1(a), 33 U.S.C.
13 i 1(a} prohibition, such that violation of a permit limit places ~ polluter in violation cif

the CWA. 1'rrvate parties may brim citizens' suits pursuant to 33 U.S.C. § 1365 to enforce
~efflutnt standards or limitations, which are defined as including vic~lati~ns of 33 U.S.Q.
1311{a) ar~d 33 E.S.C. § 1365{fj(1).

The CWA provides that authority try administer the NpDES permitting system in aziy
~€ven state or region can be delegated by the :EPA to a state ar to a regional regulatory
agency, provided that the applicable state ar regional regulatory scheme under which the
1c~ca1 agency operates satisfies certain criteria. See ~3 U.S.C, § 1342(b), Itt CdII~OIlIA4~y the
1~PA hay grac~ted authorization to a .state regulatory apparatus comprised of the State V~ater
Resources Cor~trQl Board and'several subsidiary regi+~nal water quality cantrc~l beards, to
issue NPDES permits. 'The entity responsible fc►r issuing NPD~S permits and otherwise
regaalating discharges in the region at issue in this NOTICE is the Regional Water duality
Control Board, San Francisco Bay Region ("RWQCB").

The CW.r~ requires that any Notzce regarding an alleged violation of a~ effluent
standard or limitation o~ an order with respect therefo shall include sufficient nf6rrn~;t on
tc~ pernut the recipient to identify the fallowing:

1. 7'he specific standard. limitation, car order all~~ed t~ have been uiol~t~d.

To cornp~y with this requirement River Vtjatch has identified in this NC}TICE the

NPDES Permit of the American Canyon Wastewater Treatment Plant and specifically

identified the applieabl~e permit standard, tim3tation or condition being violated. A vanlation
of the NPDES Permit is a violation of tie CWA,

Page 2 of 10
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~.r r.r'

2. The activity ull~ged to constitute a violation.

Most often, the NPDES Permit limitations being violated are self-explanatory and an

examination of the language of the Permit is sufficient to inform the Discharger, especially

since the Discharger is responsible for complying with that Permit condition. In addition,

River Watch has set forth narratives in this NOTICE describing with particularity the

activities leading to violations and has incatparated by reference the Discharger's own

records and other public documents in the Discharger's possession or otherwise available

to the Discharger regarding its NPDES Permit, compliance with that Permit and any other

information designed to inform the Discharger or the public.

3. The~aerson nrnerrnn.s r-esponsihle,fnr the alleged violation.

The person or persons responsible for the alleged violations identified in this

NOTICE are the City of American Canyon as owner and operator of'the American Canyon

Wastewater Treatment Plant, identified as the Discharger, and those of its employees

responsible fox compliance with the NPDES Permit.

4. The lacatinn ~f the alleged violation.

The location or locations of the various violations are identified in the Discharger's

Permit and also in records created and/or maintained by or for the .Discharger which relate

to the American Canyon Waste~~ater Treatment Plant and related activities as further

described in this NOTICE.

S. The cute orrlrxtes nFvir~lcati~ln orci reeisonulale range ofdates curing which the

alleged activity occurred.

River Watch has examined both RWQCB files and the DiSCharger's records with

respzct to the American Canyon Wastewater Treatnnent Plant fc~r the period from 1~1ay 1,

20 7 through May 1, 2U12. The range of dates covered by this NOTICE is from N[ay 1,

2007 through May 1, 2012. River V4~atch uJill from time to time update this NOTICC to

include all violations of the CWA by the Discharger which occur after the range of dates

currently covered by this NOTICE. Some of the violations are continuous, and therefore

each day constitutes a violation.

6. The~ull name, address, c~~td telephone nurnher of the person givir:g notice.

The entity giving this N4T[CE is Northern California River Watch, referred to in

this NOTICE as "River Watch." River Watch is anon-profit corporation dedicated to the
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protectipz~ and enhancement cif the waters of the State of C'alifc~rnia including ali rivers,
creeks, streams, and groundwater in NortY~e~-n C;aiifornia. River Watch is organized under
the laws cif the State of California, and lacaked ~t P.O..Box 817, Sebastopol, CA 95472.
River Watch has retained legal counsel with respect to the violatie~ns set forth in this
NOTICE. All communications should be addressed ta:

.lack Silver, F sq.
Law Offices of Jack Siltrer
P.U. Box 5469
Santa Rosa, CA 95402-5 59
Tel. 707-528-8175
Fax. ?07-528-8675

THE DISCHARGER'S OPERATIt)N

The Discharger owns and aperates the American Canyon 'Wastewater Treatment
Alant (the "Plant"}, and its assaciated wastewater collection system {the "Facility"). Thz
discharge of Treated wastev~~ater from. the Plant is regulated under Order Na. K2-2d t (-0046,
NPI?ES permit Co. CA0038768. The Discharger provides sewerage service to a population
of approximately 16,800. The Plant has design treatment capacities of 2.5 mgd average dry
weather flow and 5.0 n~gd peak wet weather f7o~v design capacity. The Ptant provides
advanced secondary treatment of wastewater collected €rom zts service area and discharges
to North Slough, tributary of the Napa River, during the wet weather season and to
constructed freshwater wetlands year round.

The Discharger's Facility consists of a~proxitnately 31 mi.le5 ~f gravity sewer main,
2.5 miles of farce main, and frve pump stations. Treated wastewater from the Plant is
disinfect~ci and either used as reclaimed water for irrigation or is discharged directly, or
through cc~nstn.~cted wetland ponds, to the .North Slough.

The Discharger's ageing Facility has historically experienced high inflow and
infiltration {III) during wet weather. The structural defects in the collection systems, which
allow I/I into the sewer lines, result in a buildup of pressure which causes sewage system
surface o~~erflows (SSO). QverflUws caused by blockages anti I/I result in the discharge of
raw sewage into gutters, canals, and storm drains which are connected to adjacent surface
waters and North Slough —all waters of the Unitzd States. As recorded in California
Integrated Water Quatity System's {"CIWt2S"} Public SSO Reports, the Facility has
experienced 8 SSOs between June of 20t~7 anc~ August 201 1, with a combined volume of
44,94 gallons - a good many of which reached surface waters. On 3une 8, 2007 there was
a spill of reported volume of 3,3{?0 gallons ~f untreated waste wafer from a City owned
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sewer main at the intersection of Broadway and Cartagena, all 3,300 gallons of which
discharged to a nearby surface water.

The [discharger has ahistory ofnon-compliance with the SSO reporting requirements
of the Statewide General Requirements for Sanitary Sewer Systems, Waste Discharge
Requirements ("WDR") Order Nn. 200E~-0003-DWQ, governing the operation of sanitary
sewer systems. The Discharger is a permittee under the Statewide WDR which requires that
sewer system operators rept~rt SSUs tc~ the C[WQS, and include in that reporting an estimate
of the volume of any spill, the volume recovered and the volume which reached a surface
water.

The Dischar~;er's field reports regularly indicate the 5SU start time as the same time
the Discharger was notified of the SSO, and usually notes the cleanup crew arriving just l0
minutes later. These equivalencies are hig}ily unlikely and result in an under estimation of
the duration ofthe spill. The Discl~arger's common practice ofund~restima~ing the duration
of the spill Leads to underestimating. the v~slum~ of the spill. The nischarger's SSO records
generally do not indicate what method was used to estimate the total volume of the spi11,
which also calls into question the estimates of volume recovered and volume which reached
a surface water.

The Discharger also has had repeated difficulties with monthly and annual reporting,
including frequent errors in sarrtplin~;, reporting, and staff and equipment errors. These also
call into questiUn the integrity of the Dischar~er's esCimates and reporting,

In addition to SSOs v~~hich discharge over land into surface waters, underground
leakages {"exfiitration") caused by pipeline cracks ane~ other structural defects result in
discharges to adjacent surface waters vra underground hydrological connectic3ns. Studies
tracing human markers specific to the human digestive system in surface waters adjacent to
defective sewer lines have verified the contarrajnation of the adjacent waters with untreated
sewage. River Watch alleges that such discharges are conCinuot~s wherever ageing, damaged,
structurally defective se~~ver lines in the I~isci:arger's Facility are located adjacent to surFace
waters, including North Slough, Walsh Creek, and American Canyon Creek. Surface waters
and groundwater became contaminated with fecal co[iform, exposing people to human
pathogens. The Discharger's chronic Facility failures pose a substantial threat tea public
health.

The discharges described herein constitute a nuisance, and are either; injurious tt~
health; indecent or offensive to the senses; or, an obstnicti on t~ the free use of property; and,
occur during, ar as a result e~f, the transportation, disposal, or treatment of wastes.
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The vioi~ti~ns, established in Self Monitaring Reports, raw data and records of the
RWQCB, and thz CIWQS Public SSO R.ep~rting Program. Database records include, but are
not limited ta, the following categories in the NADES Permit:

Discharge Prohibitions

Violations Description
1800 Collection system avcrflaws caused by underground exfiltration an

event in which untreaked sewage is ciischar~;ed from the Facility prior to
reaching the Plani. Under;;round discharges are alleged to have been
continuous throughar~t the 5 year period from May 1, 2007 through May 1,
20I2.

{C?rder No. K2-?OOt~-003fi, Discharge Prohibitions III.E: "Discharges of
water, materials, or ~~vastes ether than storm water, which are nat othznvise
authorized by an NPDES permit, to a stcirrn drain systerrc or waters of the State
are prohibited."}

{QrderNa, R2-201 I-OO~b, Discharge Prohibitions FII.D: "Any sanitary sewer
over#low that results in a discharge of untreated or partiatlytreated wastewater
to waters of fhe United States is prohibited.")

Evidence to support the allegation of underground discharge of raw sewage exists in
the Discharger's own mass l~alanci; data regarding thy, number of connections in the service
area, estimates of average daily volume ofwastewater per connection, influent flow volumes
to the Plant reported in Self Monitoring Reports, video inspection afthe Facility, and testing
of waterways adjacent to sewer lines, creeks, and weklands for human markers, nutrients,
path~~ens and other canstikuents indicating; sewage contamination.

t~ SSt)s, as evidenced in the C1WQS Interactive Public SSO Reports, including
the reports discussed above. Also, unrecorded surface overflows witnessed by
local residents.

(Order No. K2-2006-OU36, Discharge Prohibitions [ILE: "Discharges of
water, materials, or wastes other than 5tarm water, w•llich axe not otherwise
authorized by an NFDES permit, to a storm drain system or waters of the State
are prohibited."}
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(OrderNo. R2-2U 11-0046, Discharge Prohibitions III.D: "Anysanitary• sewer

overflew that results in a discharge of untreated or partially treated wastewate

to waters of the United States is prohibited.")

Monitoring Requirements

Violations /Description
Failure to monitor, report or adequately describe .,violations. The majority

these violations occur due to failure to report violations of Discharge

Prohibitions III.E of Order No. R2-2006-0036 ,failure to report violations of

Discharge Prohibitions [il.D of Order No. R2-2011-004b, as well as failure

to adequately describe reported violations of said provisions.

CONCLUS[ON

The violations as set forth in this NOTICE effect the health and enjoyment of

members of River Watch who reside and recreate in the affected community. Members of

River Watch use the affected watershed for domestic water supply, agricultural water supply,

recreation, sports, fishing, swimming, hiking, photography, nature walks and the tike. The

members' health, use and enjoyment of these natural resources is specifically impaired by

the I~ischarger's violations of the C1~IA as set forth in this NOTICE,

River Watch believes this NOTICE sufficiently states grounds for filing suit. At the

close ofthe fiU-day notice period or shortly thereafter River Watch intends to file a citizen's

suit under CWA § 505(a) against the Discharger for the violations alleged in this Notice.

During the 60-day notice period, however, River Watch rs willing to discuss effective

remedies #'or the violations referenced in this Notice. if the Discharger wishes to pursue

such discussions in the absence of litigation, it is encouraged to initiate such discussions

immediakely so that the parties might be on track to resolving the issues raised in this Notice

before the end of the notice period. River Watch will not delay the filing of a lawsuit if

discussions have not commenced by the time the b0-day notice period ends.

Very truly yours,
1 _

r- -....~

a k silver

JS:lhm
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cc: Administrator
U.S. Environmental Prateetican Agency
Ariel Rios Building
1200 Pennsylvania ~uenue, N.W.
Washington, D.C. 204b4

Regional Administrator
t7.S. Environmental Protection Agency Region 9
~5 Hawthorne St.
San Francisco, CA 94105

Executive Director
State Water Resources Control Board
P.~}. Box 100
Sacramento, California 95812-I00

William D. Ross
City Attorney
City +~f American Canyon
Law Qffice of William D. Ross
S20 S. Grand Avenue, Suite 3Q0
LQS .Angeles, CA 90071



3udy Haney, Attorney
~i.S. Department of Justice
Environment and Natural Resource Did°isic~n
I av~~ and Policy Section
P.O. Box 7415
Ben Franklin Station
V~Iashington, DC 20044-7415
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